
Volume 47, Number 1, Winter 2006 
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With the establishment of the two superpowers after World War II, the in-
ternational power of the European states waned. While military defeats brought 
this reality to light for Germany and Italy, it was the Suez crisis that taught 
this lesson to policymakers in France and the United Kingdom.1 Three Euro-
pean visions of world order and the role of international law can be seen as 
the response to this new insight. The ªrst vision is that European nations 
should follow the superpower most closely aligned with their own interests 
and convictions. This vision entails a rather realist understanding of interna-
tional law, in particular regarding issues of international peace and security. 
The second vision is the building of a uniªed Europe that is equal to other 
global powers—the multi-polar world vision. The third vision is that of 
striving for a global legal community that frames and directs political 
power in light of common values and a common good. This entails a re-
conªguration of international law often summarized as “constitutionalism.”2 
These three visions are commonly associated with the United Kingdom, 
France, and Germany, respectively. To equate constitutionalism with Ger-
man public international law thinking, however, would be erroneous. There 
are certainly other approaches in German international law scholarship,3 
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and international constitutionalism is most assuredly taught in other coun-
tries.4 

Nonetheless, understanding current international law as a building block 
of a global legal community has been a constant thread of thought among many 
German international law scholars. Of the three German scholars (Hermann 
Mosler, Wilhelm Wengler, and Christian Tomuschat) who have taught the 
General Course at The Hague Academy since 1945, Mosler and Tomuschat 
were prominent exponents of this approach to international law. In 1974, 
Mosler taught the General Course under the title “The International Society 
as a Legal Community.”5 Since the course was given during the Cold War, it 
taught a dampened version of constitutionalism. Yet, it echoed the core con-
cept of Walter Hallstein, Mosler’s former superior in the nascent German 
Foreign Service and the ªrst president of the Commission of the European 
Economic Community. Hallstein had devised the term Rechtsgemeinschaft 
(“legal community”) in order to conceive and direct the embryonic European 
integration project.6 Hallstein succeeded in inspiring the “constitutionaliza-
tion” jurisprudence of the European Court of Justice (“ECJ”),7 laying the con-
ceptual basis for the enormous power the Commission’s Legal Service wielded 
for decades as well as generally framing the political discourse. Mosler’s course 
brought this idea to the global level. 

After the fall of the Iron Curtain, Tomuschat taught a much bolder course 
in 1999 entitled “Ensuring the Survival of Mankind on the Eve of a New Cen-
tury.”8 This Article focuses on Tomuschat’s text, extrapolating from its 436 
pages a “vision of Global Public Order,” which is more doctrinal than theo-
retical and representative of an understanding held by many scholars in the 
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German speaking world.9 The strengths of Tomuschat’s thinking, as well as 
some inherent tensions, will be addressed. 

Part I of the Article describes Tomuschat’s ideas about the roles and the nor-
mativity of international law. Tomuschat holds that among the various roles 
of international law, the constitutional function of legitimating, limiting, and 
guiding politics is of particular importance. Consequently, as discussed in Part 
II, Tomuschat inverts the prevalent understanding of the relationship between 
international law and municipal constitutional law, whereby the state becomes 
an agent of the international community. Part III examines the organization 
of the international community and discusses Tomuschat’s understanding of 
international institutions, focusing particularly on the issue of international 
federalism, since Tomuschat attributes a substantial and autonomous role to 
such institutions. Tomuschat does not himself use the term “Federal Interna-
tional Order” for his model. His reticence in this respect may be explained by 
his view, discussed in Part IV, that international law possesses merely derivative 
democratic credentials. This issue requires an examination of international law’s 
“social substratum” in the “international community.” Finally, Part V places 
Tomuschat’s vision of international law in the broad stream of universalistic 
thinking, along with its latest development in a recent text by Habermas. 

I. The Roles and the Normativity of International Law 

Tomuschat attributes new prominence to international law, which he sees 
as having become paramount in many respects.10 This importance results 
largely from the challenge of globalization: 

[T]he concept [of globalization] captures in a nutshell the current state 
of increased transnationalism which constitutes the background against 
which the adequacy and effectiveness of international law and its insti-
tutions must be carefully tested. It is part and parcel of the empirical 
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context from which international law receives its major impulses. To the 
extent that the State forgoes or is compelled to relinquish its role as guar-
antor of the common interest of its citizens, common institutions should 
be established at regional levels or universal level to compensate for the 
losses incurred.11 

In Tomuschat’s view, some rules of international law fulªll a constitutional 
function with respect to the international and municipal realms. This function is 
“to safeguard international peace, security and justice in relations between 
States, and human rights as well as the rule of law domestically inside States 
for the beneªt of human beings, who, in substance, are the ultimate address-
ees of international law.”12 The essence of the constitutional argument is that 
the core principles of international law address and limit all forms of politi-
cal power. 

Tomuschat sees the traditional function of international law—the regulation 
of interstate relations—as being supplemented not only with a constitutional 
function, but also with a function similar to that of municipal administrative 
and private law. The new international law presents a “[c]omprehensive [b]lue-
print for [s]ocial [l]ife.”13 It “has become a multi-faceted body of law that per-
meates all ªelds of life, wherever governments act for promoting a public pur-
pose,”14 and is now “a common legal order for mankind as a whole.”15 The 
traditional understanding that international law and municipal law deal mostly 
with different issues is replaced by one in which both fundamentally address 
the same issues. Tomuschat’s vision is not one of separate spheres, but rather 
of an integrated, multilayered system. Of note, his understanding of an in-
tegrated international system is not a defense of the “ancien régime” of in-
ternational law with the International Court of Justice (“ICJ”) at its pinna-
cle. The ICJ plays quite a limited role in Tomuschat’s construction. Rather, 
the integration of various parts of international law is to be provided by schol-
arly effort and practical reason. 

Tomuschat’s understanding rests on the premise that international law can 
direct and control social reality in general and political power in particular. 
In this view, international law is similar to municipal, constitutional, or admin-
istrative law. This is not an assumption that is generally held. Its rejection 
by the New Haven School, similar in this respect to the Critical Legal Stud-
ies approach, was so important to Tomuschat that he introduced his General 
Course with its rebuttal. The New Haven School holds that international 
law is incapable of directing political behavior in a manner similar to mu-
nicipal public law.16 From this perspective, international law lacks municipal 
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law’s determinacy and normativity (contra-facticity). Instead, it is understood as 
usually following the practice of the most powerful states. 

Tomuschat’s defense of international law does not deny that its norms are 
often vague and contested.17 Additionally, Tomuschat does not ignore the per-
manence of state sovereignty and the lack of strong global institutions—aspects 
that mean international law and municipal law cannot be regarded in fully 
parallel terms. Despite these limitations, he advocates a “positivist” legal dis-
course on international law and assumes that it can operate similarly to mu-
nicipal public law. This assumption rests above all on a moral imperative: 

[D]iscourse on issues of international law must . . . be couched in lan-
guage that allows everyone affected by its operation to make its voice 
heard, fully to grasp arguments invoked by others and thus to engage in 
meaningful dialogue permitting to highlight on a common basis of un-
derstanding any controversial issues . . . . Discourse on what is right or 
wrong must be crystal-clear and should not fall into the hands of a few 
magicians who invariably are able to prove that law and justice are on 
their side.18 

Tomuschat is an enlightened positivist. He is aware of the shortcomings of 
international law as an instrument of social order, as well as the rational lim-
its of legal formalism, the established legal reasoning. Nevertheless, he sees this 
established form of legal reasoning as the best way so far for lawyers to live 
up to undisputed postulates on how to carry out their profession. Moreover, 
social theory and political philosophy, in particular, have never proved able 
to lead the debate on “right or wrong” more effectively than the established 
paths of legal reasoning.19 The twentieth-century Kantian pragmatic re-
sponse to relativism—the philosophy of the “als-ob”20—can support this 
methodological and constructive approach, the foundation of which is an ethical 
premise. 

II. The State as an Agent of the International Community 

One of Tomuschat’s conceptual innovations that has become a part of com-
mon scholarly discourse is the qualiªcation of some important international 
treaties as “völkerrechtliche Nebenverfassungen,” that is, as international law 
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having a supplementary function as municipal constitutional law.21 Tomuschat 
radicalized this concept in his General Course, where the core principles of 
international law assume a foundational, rather than a merely supplementary, 
function for the state and its constitution. 

The history of international scholarship has seen several attempts to invert 
the relationship between municipal law and international law, as well as that 
between the state and the international community.22 Developments in in-
ternational law after 1990, a point in time when the law formulated in 1945 
appeared to have obtained substantial normativity (mainly, though by no 
means exclusively, through the Security Council’s activities), allowed for a 
fresh attempt to redeªne this relationship. The novelty of Tomuschat’s approach 
is already apparent in his statement that the pertinent locus classicus—the 
debate over monism and dualism—is “fairly illusory.”23 He does not conceive of 
the foundational role of international law in formal terms as a relationship of 
delegated competences or according to the doctrine of dédoublement fonctionnel.24 
Instead, Tomuschat bases his construction on substance, particularly in the form 
of international human rights, a conception only possible after World War II. 
International human rights therefore affects the deep structure of law in gen-
eral: “The fact that the international community is progressively moving from a 
sovereignty-centred to a value-oriented or individual-oriented system has left 
deep marks on its scope and meaning.”25 

Even for Tomuschat, the state remains the most important actor in the in-
ternational ªeld. However, it assumes a role—and herein lies the innovation—in 
a play written and directed by the international community. 

[P]rotection is afforded by the international community to certain basic 
values even without or against the will of individual States. All of these 
values are derived from the notion that States are no more than instru-
ments whose inherent function it is to serve the interests of their citi-
zens as legally expressed in human rights.26 

 
The international community [. . .] views the State as a unit at the ser-
vice of the human beings for whom it is responsible. Not only is it ex-
pected that no disturbances for other States originate from the territory 
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of the State, it is moreover incumbent upon every State to perform 
speciªc services for the beneªt of its citizens.27 

This understanding of statehood, as an instrument used by the interna-
tional community to implement its core legal values, does not correspond to 
the typical understanding held in legal scholarship, political science, and the 
media.28 Tomuschat himself concedes that “the transformation from interna-
tional law as a state-centered system to an individual-centered system has not 
yet found a deªnitive new equilibrium.”29 Moreover, it is “[a]t the present 
time . . . by no means clear which one of the two rivalling Grundnorms [i.e., 
the principle of sovereign equality or of protecting basic values by the inter-
national community] will or should prevail in case of conºict.”30 This “weak-
ness” does not necessarily diminish the value and usefulness of Tomuschat’s 
construction. Rather, it may be considered proof of the potential for norma-
tive legal evolution within legal texts through innovative legal scholarship. 

According to Tomuschat, fundamental rights codiªed in a municipal con-
stitution form the basis of municipal public power.31 These rights are in turn 
based on universal values, which are now enshrined in international human 
rights law. Although Tomuschat’s vision struggles with some of the prob-
lems of natural-law thinking, it is supported by the fact that most munici-
pal and international documents referring to fundamental rights do not “en-
act,” but rather “recognize” such rights.32 This phenomenon suggests that these 
rights, although formally elaborated and ratiªed by states, have an existence 
independent of the municipal legal order. Accordingly, comparative consti-
tutionalism acquires a substantial role for constitutional adjudication within 
the various municipal legal orders. As Tomuschat demonstrated throughout 
the course, his construction of the state as an agent of the international commu-
nity provides a coherent explicative framework for many elements of current 
international law as well as a helpful indication as to which meaning should be 
attributed to a norm in case of its legal indeterminacy. 
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III. The Institutional Set-up: A Federal International Order? 

International law, as Tomuschat construes it, is a building block in a sys-
tem of international governance. It serves a political process in international 
institutions that steers political, economic, and social actors according to collec-
tive goals and values. In current discussions, the institutional features of this 
system are poorly outlined and in dispute. Tomuschat enriches the debate by 
linking the notion of “international governance” with public-law thinking 
on state government as developed over the last 300 years. This approach is a 
thoroughly legal one. Pursuant to the analogical nature of legal thinking, it 
looks (at least with one eye) to the past in order to meet a new challenge.33 
Tomuschat’s argument is based on the premise that the international com-
munity—as with any community—needs “a sufªciently broad set of legal 
norms in order to be able to deal efªciently with the many challenges arising 
in the course of history”:34 ubi societas, ibi ius (“where there is society, there is 
law”). Satisfying this need requires institutions that have the following tradi-
tional governmental functions: a “legislative function” for enacting a “broad set 
of legal norms” and particularly for making “basic political decisions”;35 an 
“executive function,” that is, a “machinery mandated to translate into concrete 
facts the law produced”;36 and a function concerning the “settlement of dis-
putes,” that is, the “application of these rules in disputes.”37 Thus, at least the 
functions of the global institutions are ªxed—a fact that provides direction 
for interpretation, further research, and political proposals. 

For Tomuschat, municipal constitutional law can only inform; it cannot 
determine future developments. In particular, the international system can-
not adopt the blueprint provided by comparative (municipal) constitutional 
law for one speciªc reason: the continuing signiªcance of state sovereignty. 
Although state sovereignty undergoes a substantial transformation in Tomu-
schat’s thinking, he nevertheless acknowledges state sovereignty as a normative 
and factual reality that, for the foreseeable future, will profoundly shape the 
international sphere. 

[I]t may be said that the different elements of the executive function in 
the international community have never been established more geomet-
ric like under a national constitution, which seeks to organize the sys-
tem of governance in a transparent way, taking as its point of departure 
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34. Tomuschat, supra note 8, at 305. 
35. Id. 
36. Id. at 358. 
37. Id. at 390. 
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the principle of separation of powers. The international system still 
rests on national sovereignty.38 

If a convincing form of global governance needs international legislative, 
executive, and judicial institutions, the question arises whether this govern-
ance requires the creation of a global federation. The following pages will dis-
cuss Tomuschat’s text in light of global federalism, a discussion that should fur-
ther a meaningful understanding of global federalism as well as a sharper grasp 
on Tomuschat’s substantially different vision. Tomuschat himself uses the 
terms “federal” and “federation” most carefully. They do not ªgure prominently 
in his text. 

One might nevertheless qualify his vision as federal on the basis of a mini-
malist understanding of federalism, which construes as “federal” any multi-level 
system of governance.39 The international system as proposed by Tomuschat 
is precisely such a multi-level system, in which the state “must accept to live 
in a symbiotic relationship with the institutions of the international com-
munity at regional and universal levels.”40 His overall system encompasses addi-
tional integrative elements as well. First, the constitutional character of the 
international system is understood as enshrining and securing (though not 
always successfully) fundamental legal values. The principles of Article 2 of 
the U.N. Charter and the core of international human rights enshrine those 
values “which humankind must uphold in order to be able to continue to live 
under peaceful conditions which permit individuals real enjoyment of hu-
man rights.”41 Hence, some international obligations are fundamental for mu-
nicipal legal orders and may therefore be considered as performing a consti-
tutional function for the entire world. 

Second, Tomuschat proposes an international political system with a con-
siderable degree of autonomy vis-à-vis constituent states. This is particularly 
true for the legislative function: 

The international system cannot rely any more solely on treaty-making, 
where the sovereign State holds an unrestricted power of unilateral de-
termination. In principle, treaties are instruments of self-commitment. 
No State can be forced to adhere to a given conventional régime, no matter 
how important that régime may be with a view to furthering commu-
nity interests. To the extent that in international society other values are 
recognized, values that deserve protection irrespective of consent given 
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General Introduction, in 1 Integration Through Law: Europe and the American Federal Experi-

ence 3, 7–8 (Mauro Cappelletti et al. eds., 1985). 
40. Tomuschat, supra note 8, at 436. 
41. Id. at 85; see also Christian Tomuschat, Die internationale Gemeinschaft, 33 Archiv des Völkerrechts 

1, 7 (1995). 
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by an individual State, treaties must lose their primary role as instru-
ments for the creation of legal norms.42 

In addition, he argues that the autonomy of the international executive branch 
should also be increased: 

It stands to reason that it would be much to be preferred to have a cen-
tralized agency which would itself take sanctions against a State remiss of 
its obligations, or which would at least co-ordinate the measures taken 
by individual States. Such a hierarchically organized superstructure does 
not yet exist, however, except in certain ªelds.43 

Tomuschat’s vision of international governance resembles in part the speciªc 
form of federalism realized in Germany and the European Union (“EU”), which 
is different from the federalism under the U.S. Constitution. In both of the 
former systems, legislation that is enacted by the institutions of the higher 
level is executed by bodies of the constituent polities. Tomuschat holds: 

[I]t would be an erroneous assumption . . . that the most promising 
way of facing up to the challenges of the future would be to centralize 
ever more functions in the hands of a world bureaucracy as the nucleus 
of a world government. International supervision and monitoring play 
an essential role . . . . But there can be no genuinely sustainable interna-
tional legal order if national systems of governance disintegrate.44 

Nevertheless, Tomuschat’s vision does not qualify as federal. Beyond any 
doubt, Tomuschat does not conceive or propose the creation of a global federal 
state in any traditional sense, as can be deduced from the importance he at-
tributes to sovereign states as the constituent elements of the envisaged global 
system. Yet, as Kant45 and the discussion on the “nature” of the EU prove, it 
might be useful to conceive of transnational nonstate entities wielding autono-
mous public power as federal.46 Indeed, Tomuschat also attributes to inter-
national institutions such power binding upon the states. Yet he is hesitant 
to qualify his vision as “federal.” The same is true with respect to the ques-
tion of whether the EU provides an example of how to shape and develop a 
global system of governance. Some authors believe the case of the EU exem-
pliªes the direction the international system should take,47 whereas Tomuschat 
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presents European integration as exemplary for the global level in a far more 
cautious manner.48 

Tomuschat’s reluctance to draw parallels between his vision of international 
law, on the one hand, and the evolution of European integration, on the other, is 
also evident in his narrative on the evolution of international law. Under the 
heading “The growing complexity of the international legal order,” he di-
vides this evolution into the following four successive stages: ªrst, interna-
tional law as a law of coexistence; second, international law as a law of coop-
eration; third, international law as a comprehensive blueprint for social life; 
and fourth, international law of the international community.49 The concep-
tualization of stages three and four is peculiar, as one would expect coopera-
tion (stage two) to lead to integration. According to most scholars’ under-
standing, precisely this feature of law—its direct relevance to social life (that 
is, the “blueprint” in stage three)—should mark the law of integration and 
distinguish it from the law of cooperation.50 Yet the term “integration” hardly 
appears in Tomuschat’s text. 

Accordingly, one might suspect that Tomuschat is attempting stealthily 
to further international federalism. This assumption would, however, miss 
an important aspect of his thinking. In fact, he poses the last stage of his narra-
tive of the evolution of international law as a question: “Is there an interna-
tional community?”51 This question leads to the issues of the social substra-
tum and the sources of legitimacy of international law, and points to the 
major difªculty in designating the international order as federal; it also pro-
vides the dividing line between his vision and global federalism. 

IV. The Substratum and the Legitimacy of International Law 

A “thick” federal system requires not just an overarching organization of 
government but also a genuine “social substratum,” that is, a citizenry that 
provides that organization with original (as opposed to derived) legitimacy.52 
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Municipal law rests on and refers to a people, a citizenry. Municipal public 
institutions (parliaments, governments, and courts) are institutions of that 
group. The municipal institutional actors (politicians, lobbyists, and ofªcials) 
are, in one way or another, representatives of interests or values of that peo-
ple. The concept of “people” represents the focal point of reference for all 
political and legal processes. If international law increasingly assumes func-
tions previously exercised by municipal law, a question arises concerning its 
point of reference. As long as this issue has not been settled, caution with re-
spect to application of the term “federal” rests on valid grounds. 

Under the traditional doctrine of international law, the ultimate point of 
reference is “the states.” Whereas municipal law originates from the people, 
international law originates from the states. States are usually understood as 
unitary actors that animate and control the international political and legal 
processes. Thus, “France” presents a position in the U.N. Security Council; 
“Germany” is concerned about the human rights situation in Congo; “Thai-
land” ratiªes an international agreement. In international discourse, however, 
“the states” is increasingly being replaced by a new term: “the international 
community.” In a growing number of discourses, the notion of an “interna-
tional community” plays a role for international law and international poli-
tics similar to that played by the concept of the “people” in the municipal 
realm. The increasing signiªcance of the term “international community” in 
discourses on international law and politics might indicate a conceptual shift 
that could result in the basic transformation of these disciplines. The realiza-
tion of Tomuschat’s vision and construction would be facilitated by the ac-
ceptance of the view that international law and politics refer to a social group 
called the “international community” to which everybody belongs. 

The term “international community” has different functions and carries 
diverse meanings in Tomuschat’s text. Tomuschat uses the term mostly as an 
underlying premise for his construction and sometimes even as a straight nor-
mative argument.53 At times, he uses the term “international community” as 
the term “people” would be used in a municipal context—meaning a self-
aware and organized group of human beings, that is, a collective subject. This 
usage is indicated by the following passages: “As any other human commu-
nity, the international community requires a sufªciently broad set of legal 
norms in order to be able to deal effectively with the many challenges aris-
ing in the course of history”;54 “the international community has realized in 

 

                                                                                                                      
596–624 (1999); Sabino Cassese, Lo Spazio giuridico globale, 52 Rivista trimestrale di diritto pub-

blico 323, 330–32 (2002); Mattias Kumm, The Legitimacy of International Law: A Constitutionalist 
Framework Analysis, 15 Eur. J. Int’l L. 907 (2004). 

53. See, e.g., Tomuschat, supra note 8, at 346 (suggesting that the decisive argument as to why a uni-
lateral act is irrevocable is because “the international community has an overriding interest in . . . stabil-
ity”). 

54. Id. at 305. 



2006 / Constitutionalism in International Law 235 

the last decade of the twentieth century that national efforts of combating crime 
must be complemented by international machinery.”55 

The international community is presented above all as a community of val-
ues, enshrined above all in the international obligations erga omnes and of jus 
cogens.56 The role that Tomuschat attributes to states ªts nicely into this un-
derstanding of the international community. States have legitimacy only to 
the extent that they respect and implement those fundamental obligations. 
The international community is even considered to have some institutions of 
its own. Thus, according to Tomuschat, “[t]he Secretary-General should always 
promote the interests of the international community with resolute determina-
tion”; he is “an agent of the international community.”57 Also, the Security 
Council is seen as an embryonic “community” institution.58 

Tomuschat nonetheless recognizes that many differences remain between 
the international community and the national community. International com-
munity institutions are far less developed than their national counterparts. 
Possibly for this reason, Tomuschat’s understanding is that of a law-making 
process in the international community, rather than of the international com-
munity.59 The reiªcation of the international community does not go as far 
as that of the municipal communities. Thus, Tomuschat capitalizes the word 
“State,” but never the term “international community.” 

Among the various differences between the international community and 
the national communities, the one that appears fundamental to Tomuschat’s 
thinking concerns the aforementioned concept of the “people.” As stated, the 
“people” is—under most accounts—the ultimate point of reference in munici-
pal law, because it is seen as the source of democratic legitimacy, which in turn 
serves as the foremost source of governmental legitimacy. In other words, the 
concept of the “people” gives an ultimate point of reference to the legiti-
macy discussion. With respect to international law, Tomuschat sees the “in-
ternational community” as providing a source of legitimacy through (common) 
values, but it is not a source of democratic input. Rather, he concedes that inter-
national law “as a blueprint for social life” is problematic when examined under 
the democratic principle, since “the quantity and quality of international obliga-
tions has [sic] reached a level that puts in jeopardy the right of framing inde-
pendently the internal constitutional order.”60 In Tomuschat’s thinking, there is 
no substitute at the international level for the municipal source of democratic 
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legitimacy that lies with the people. Accordingly, the term “international com-
munity” does not appear in his construction as a substitute for the “people.” 

Some scholars consider non-governmental organizations (“NGOs”) as the 
embryos of an international community that provides democratic legitimacy.61 
Tomuschat rejects this approach: 

Since they [the NGOs] are products of societal freedom, they lack the 
kind of formal legitimacy which a government emerging from free de-
mocratic elections may normally boast of. Apart from their membership, 
there is no one to whom they are institutionally accountable. Therefore, 
NGOs have never been regarded as the true voices of the peoples they 
are representing.62 

A deªning feature of Tomuschat’s construction is that international law has 
no source of democratic legitimacy on its own—its democratic credentials rest 
on the democratic processes within the states, and Tomuschat sees no way to 
overcome this dependency. Tomuschat’s reticence with respect to federalism 
is due to an understanding that the upper level of a federal system requires 
its own democratic base. His skepticism in this respect distinguishes his 
approach from cosmopolitan federalism.63 

In many instances, Tomuschat presents the international community as a 
group of human beings that serves as the “social substratum” (though not as 
a source of democratic legitimacy) of international law and a possible point of 
reference similar to the “people” in the municipal context. On the other hand, 
sometimes his usage is far more restricted and only succinctly indicates a num-
ber of legal developments without reference outside the law. He even deªnes 
the term “international community” as “an ensemble of rules, procedures and 
mechanisms designed to protect collective interests of humankind, based on a 
perception of commonly shared values.”64 This deªnition is far less than as-
serting the existence of a social group that might form a reference point for 
international law similar to that held in municipal law by the concept of the 
“people.” This deªnitional uncertainty may be explained by the novelty of the 
phenomenon. A global community of values can be asserted only in a world 
that is fundamentally at peace with itself: 

As long as international society consisted of three different ideological 
blocs pursuing different and even contradictory objectives, each side could 
have the suspicion that general principles were the opening gate for at-
tempts to introduce political bias into the international legal order. 
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Controversy has not disappeared altogether from the international stage. 
On many issues, Western States, Russia, China and developing countries 
continue to hold different views, with many intermediate shades. But 
the sharp ideological divide has disappeared. No group of countries is op-
posed in principle to the recognition of human rights as an important 
element of the international legal order, almost no group rejects democ-
racy as a guiding principle for the internal systems of governance of 
States. Given this rapprochement towards the emergence of a true in-
ternational community, objections to general principles of law are pro-
gressively losing the weight which they carried 25 years ago.65 

Tomuschat shows that current international law contains many features that 
allow for its evolution into a “common law of humankind”—a law through 
which humankind might address its pressing problems. Yet, this evolution will 
occur only if most human beings acquire a global perception of themselves 
as part of a common group. There are hints that such a shift in self-perception 
is under way, but the new perception has not yet established itself to such an 
extent that it substantially informs many decisions on the international plane. 
Tomuschat’s construction of international law in his General Course may yet 
contribute to promoting such a perception for future decisionmakers. 

V. Tomuschat’s Vision in the Universalist Context 

Tomuschat’s understanding of the essence and telos (ultimate end) of con-
temporary international law can be located within the broad strand of universal-
istic thinking on international relations. This school of thought features schol-
ars as diverse as some Spanish scholastics, Grotius, and Kant.66 They share 
the premise that the possibility exists for a public order beyond states, a public 
order with law and institutions that further the common good. Jürgen Haber-
mas has recently made an important contribution to this strand of thought. 
His account of the future of international law sheds further light on Tomu-
schat’s construction. The title of Habermas’s piece, “Hat die Konstitutional-
isierung des Völkerrechts noch eine Chance?” (Is There Still a Chance for the Con-
stitutionalization of Public International Law?), appears to be a defense of Tomu-
schat’s core assumption that international law plays a constitutional role in 
any exercise of public authority. 

Habermas considers this vision of international law and international rela-
tions to be in competition with three other approaches: ªrst, a traditional ap-
proach that sees the plurality of diverse states as the ultimate horizon of in-
ternational law; second, an approach that advocates a world order based on 
liberal values, but subject to American hegemony rather than to international 
law and common international institutions; and third, an approach that asserts a 
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waning of public power, which undermines the premises of any constitutional 
rule. From Habermas’ perspective, the telos underlying Tomuschat’s construction 
makes it the one that is conceptually and normatively most convincing.67 

Practical reason mandates that the telos of all law be the assurance of peace 
and freedom under the rule of law rather than mere security via brute force 
or American hegemony as in a Hobbesian perspective.68 The theoretical cen-
terpiece of the Habermas text reconstructs Kant’s thought in a manner that 
is meant to overcome a conceptual problem afºicting many “Kantian” ap-
proaches. In 1793, Kant indicated that the effective and enduring legal as-
surance of peace and freedom requires transnational institutions vested with 
public power over constituent states.69 Only two years later, however, he dis-
missed this idea, proposing only a “free federalism” without common insti-
tutions to enforce international law against wrongful state behavior. Kant’s 
reversal was due not to empirical insights, such as recognition of the unwill-
ingness of states of his epoch to accept entities with transnational power, but 
rather to a conceptual inconsistency. In 1795, he considered international insti-
tutions vested with power to be incompatible with the idea of international 
law.70 

Habermas proves that Kant’s reversal results from an unnecessary concep-
tual straightjacket: the understanding of sovereignty as “indivisible.”71 Un-
der that understanding, developed during the French revolution, there can 
be only one political center. As a consequence, global institutions would steer 
the world, as Paris has steered France since the eighteenth century. Such a cen-
tralized political order would probably trample on the plurality of forms of 
life, which many citizens cherish, leading to a seelenlosen Despotism (“soul-less 
despotism”) under which freedom vanishes.72 The U.S. Constitution, however, 
has shown that sovereignty is indeed divisible. The United States is a successful 
example of a federal system consisting of different layers of public authority. 
International federalism with operative international institutions is thus not 
conceptually inconsistent with the organization of political life in “thick” po-
litical communities such as states. 

The core issue of legitimate and effective international law and institutions is 
not an either/or question; the issue is rather how to design them in a multi-level 
system such that each layer of authority exercises only those powers matching 
its resources of legitimacy. Like Tomuschat, Habermas is well aware of the 
limited resources of democratic legitimacy upon which global institutions can 
rely, and like Tomuschat, he ªnds that such legitimacy can be derived only 
from democratic states.73 Neither the participation of NGOs nor that of global 
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parliamentarian institutions appear to be possible sources of proper legiti-
macy for global institutions. Thus, the true powers of international institutions 
should be conªned to ªelds that require little democratic legitimacy. Ac-
cording to Habermas, this is the case both for the enforcement of peace and 
for the basic requirements of human rights. These latter principles enjoy broad 
legitimacy throughout the world, as proven by global moral indignation on 
occasions of serious infringements. This worldwide community of moral indig-
nation could be seen as an agent of Tomuschat’s “international community.” As 
to the question of determinacy, a consistent number of possible and relevant 
infringements exist, which are clearly covered by these principles. 

Habermas advocates two types of global regimes. One regime centers on the 
U.N. Security Council, which would be vested as a supranational institution 
with true powers to enforce international peace and the basic requirements of 
human rights.74 The other regime he advocates is a transnational rather than 
supranational one, dealing with legislative issues: 

In the light of the Kantian idea, one can imagine a political constitution of 
a decentralized global society, based on currently existing structures, as a 
multi-level system that for good reasons lacks statal [staatlichen] charac-
ter in general. Under this conception, an appropriately reformed global 
organization would effectively and non-selectively be able to fulªll vi-
tal, yet precisely speciªed, peacekeeping and human rights functions on 
the supranational level without having to assume the statal form of a 
global republic. On a middle, transnational level, the large globally compe-
tent actors would deal with the difªcult problems not only of coordinat-
ing, but of conªgurating world domestic policy, particularly problems of 
the global economy and of ecology, in the framework of standing con-
ferences and negotiating systems . . . . In the various regions of the 
world, nation-states would have to band together as continental regimes in 
the form of “foreign-policy-competent” EUs. On this middle level, in-
ternational relations in a modiªed form would continue—modiªed al-
ready because under an effective United Nations security system the 
global players as well as others would be barred from resorting to war as 
a legitimate means of conºict resolution.75 

A constitutionalized international order is not as utopian as it might ap-
pear at ªrst glance. Alongside numerous empirical observations, Habermas 
places a conceptual reminder: The international realm is not properly under-
stood if conceived of as the Hobbesian state of nature. At least some of the main 
actors are constitutional democracies whose constitutional tenets direct their 
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action on the international plane.76 Therefore, less evolutionary effort is nec-
essary to shift from a largely horizontal international system to one with global 
institutions safeguarding core constitutional principles than the effort neces-
sary to leave the Hobbesian state of nature among individuals. International 
constitutionalism, in this sense, is simply a complement to municipal con-
stitutionalism and a further step in the progress of civilization. 

The use of constitutional terminology for principles of international law 
has been criticized.77 Yet this criticism appears to be insufªciently acquainted 
with various elements of constitutional thinking. Habermas and Tomuschat 
concur that the use of constitutional terminology for international law does 
not diminish the democratic dimension of constitutionalism regarding the or-
ganization of power within a state.78 Under the liberal tradition, it is perfectly 
ªtting to conceive of legal rules that constrain and direct public power—
particularly legislative and executive power—as constitutional rules, even if 
they do not establish the power they restrain and cannot be understood as 
emanations of a pouvoir constituant. 

VI. The Way Ahead 

The vision of international law described in this Article advocates an in-
ternational public order that efªciently safeguards universal principles and 
solves global problems. This public order would build on appropriate insti-
tutions that remain international in nature. These institutions are propelled 
by national governments (preferably democratically elected), which would be, 
however, no longer in a position to individually block the enactment or en-
forcement of international law. These international institutions would in turn 
be conscious of their state-mediated (and thus limited) resources of democ-
ratic legitimacy and respectful of the diversity of their constituent states. A 
democratic global federation cannot exist, but what could exist is an inte-
grated world of closely and successfully cooperating democracies by way of 
efªcient international institutions. It is incumbent upon the profession of inter-
national scholarship to contribute to the realization of this objective. 

The scholarship on constitutionalization construes international law in light 
of a bold (but not unrealistic) telos, if assuming that a global order is possi-
ble.79 The construction provides a conceptually coherent vision that builds 
on the evolutionary path of American and European constitutionalism. This 
scholarship has a sufªcient basis in current law. Even critics cannot deny that 

 

                                                                                                                      
76. See, e.g., Rasul v. Bush, 542 U.S. 466 (2004) (indicating that actions taken by the United States 

are bound by its constitutional precepts). 
77. See generally Haltern, supra note 3, at 511; Martti Koskenniemi, International Law in Europe: Be-

tween Tradition and Renewal, 16 Eur. J. Int’l. L. 116, 121 (2005). 
78. Cf. Habermas, supra note 19, at 158. 
79. For a reconstruction of the relevant philosophical thought, see Georg Cavallar, Cosmopolis: Suprana-

tionales und kosmopolitisches Denken von Vitoria bis Smith, 53 Deutsche Zeitschrift für Philosophie 
49–68 (2005). 



2006 / Constitutionalism in International Law 241 

it has scholarly potential as a construction of the law in force and that it is 
not simply a lofty discourse de lege ferenda. 

“International constitutionalism” is perhaps not the most apt term for this 
approach. The terms “constitutionalism” and “constitutionalization” (similar to 
the term “federal”) imply a somewhat unrealistic progression toward the crea-
tion of global democratic institutions, which only a few scholars consider viable. 
In this light, arguments against conceiving of the international order as “fed-
eral” are well-founded and applicable. Some scholars use the term “legalization” 
to describe this “international constitutionalism” approach,80 but this termi-
nology underrates the construction’s political impact. Other scholars describe 
Tomuschat’s approach as “institutionalism” or “new institutionalism,”81 but this 
terminology also falls short, since his approach embodies more than just the 
assertion that institutions matter. Perhaps the term “supranationalism” as used 
by Habermas may be a more appropriate denomination, although it is tainted 
by its technocratic overtones. The terminological difªculty might be indicative 
of the need for further elaboration and clariªcation of Tomuschat’s approach. 

The advocates of Tomuschat’s approach do not deny that the current law 
can be read in different lights, or that the thrust of current global develop-
ments on the global scale does not precisely follow their vision, especially given 
the resistance against a strong international public order by countries such 
as China, India, Russia, and the United States.82 At the same time, there is 
no reason to abandon a scientiªc project solely because it is politically unfash-
ionable.83 

Others, such as Koskenniemi, have accused the project of having a hege-
monic nature.84 However, it is difªcult to agree with Koskenniemi except to 
admit that the project asserts itself as being universally acceptable and as a 
meaningful construction for all concerned.85 A more substantial critique is 
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that a fundamental normative difference will remain between public law (in 
developed liberal states) and public international law as long as there are no 
strong international institutions with a strong international legal ethos. As a 
legal project, international constitutionalism might simply be overly ambi-
tious and might lead to normative over-extension.86 Also, the danger of estab-
lishing powerful bureaucratic regimes that are also evasive and irresponsive 
must be more thoroughly addressed. 

Although the vision of international constitutionalism has its weaknesses, 
any full evaluation of its potential must examine alternative visions. Beyond 
the visions presented and discarded by Habermas,87 one further alternative 
vision is Koskenniemi’s idea for the development of international law by em-
powering disenfranchised groups largely outside of international institutions.88 
However, it is difªcult to see this as the better alternative, given the challenges 
whose responses require important institutional means and administrative 
capacities in particular. The strength of Tomuschat’s vision is especially ob-
vious if one perceives legal scholarship as a principally practical science. In 
the current world, the practical proposals by “constitutionalist” authors ap-
pear in many instances preferable to those by authors following other theo-
retical approaches. To paraphrase Kant: This vision might be vulnerable in 
theory, but in the current state of international relations and in view of the 
alternatives, it provides for many issues a convincing orientation for respon-
sible practice.89 If that vision currently has no chance of full realization, one 
is tempted to refer to Camus’ ethics laid down in the “Mythe de Sisyphe” 
and conclude: “La lutte elle-même vers les sommets sufªt à remplir un cœur 
d’homme. Il faut imaginer Sisyphe heureux.”90 
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